MEMORANDIUM OF TINDERSTANDING/AGREEMENT
BETWEEN THE TEXAS STATE UNIVERSITY SYSTEM AND

THE TEXAS 57ATE UNIVERSITY — SAN MARCOS DEVELOPMENT FOAUNDATION

WHEREAS, the Texas Tegislature, which 1s given the duty and authority to
provide for the maintenance, suppod, and direciion of The Texas State Univorsity
Systern, has, in Section 95.21 of the Texas Education Code, delepated to i1ts Board of
Regents the power and authority, in broad terms, 1o administer such System and, further,
given the Board authority to promulgate and enforce such rules, regulations, and orders
for the operation, control, and management of the component sysien as such Board may
deem necessary or desirable, including the power o adopt a rule, regulation, or order
delegating such power to any olficer, emplovee, or committee as the Board shall

desinate; and

WHEREAS, 1n fulfilling its duties and exercising its power and autherity, The
Texas State University System has adopted Rules and Regulations, a copy ol which is
attached as Exhibit 1, and Chapter 1X of such Rules and Regulations specifically address

“Private support Organizations;™ and

WHEREAS, THE TEXAS STATE UNIVERSITY — SAN MarRCOS DEVELOPMENT
FOUNDATION {proviously The Southwest Texas Slate University Development
Foundation and hereafter referred to as the “Development Foundation™) is a “Private
Support Organization™ as described in The Toxas State University System’s Rules and
Regulations and the Development Foundation’s sole purpose is to benefit The Texas
Stile Lhmversity System, specifically The Texas Stale University - San Marcos
{previously Southwest Siate Texas University and hereafter referred Lo as the

“Umversity™}, its teaching, research, and other components; and
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WHERFAS, the Development Foundation was incorporated on November 9, 1977
al the request of the then President of the University, being Dr, Lee H. Snuth. i order to
support the Universily, specifically by riising funds from the private sector {lrom
mdividuals, corporations, and foundations) for the sele benefit of the University {and not
for other umiversities withun the Svysten1); preserving for the sole benefit of the University
such privalely Taised funds and keeping them separate (rom thie public funds of the
University; invesling, separately from public funds allocated to the University and funds
donated by the privale sector to the Lhniversity, such privately raised funds for the solc
benefit of the University; and making distributions for the sole benent of the University

10 accordance wilh the donors® wishes; and

Wirrras, the Development Foundation has been recogrized by the Inlernal
Revenue Service as bemng a publicly supported organization by virtue of supporting the
Umversity, and a copy of the LIRS Determination Lotter dated October 24 1978 is

attached as Exhibit 2; and

WHEREAS, the Svstem’s Rules and Regulalions provide that the RBoard of Regents
may by wnllen contract provide a Private Support Orgamization with office space,
telephone service, utilities, and the use of other component equipment and faciiities and,
{urther, that the Board may authorize officers and employees as purt of their regular
duties to perform administrative tasks for the Private Support Organization, and, further,
that the Board may auihorize officers or employees whose duties routinely include the
solicitatiem of funds on behall of a System component to solicit funds on behalf of a
Private Supporl Organization 1f such practice is approved by the Board and made the
subject of a wrtten contract, and, further, the Board may authorize officers and
employees who do not routinely solicit fimds on behalf of a component to, as part of their

tegular dulies, solicit funds for the Private Supporl Organization; and

WHERE A8, the Board has delegated to the Universily responsibility for
develepment and solicitation of funds, including lor an annual giving campaign and long-

term and short-temi endowments, and the University has currently assipned various ol its
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staff to aid in development efforls for various academic disciplines, and staiT support for
them, and the Board anticipates that, in the futore, the University will continue 1o asstgn

responsibilitics to various emplovees regarding Development Foundation efforts; and

WHEREAS, the Board of Regents anil the Development Foundation have been
acting under Memaorandum of Understanding dated November 16, 1984, and wish to
enter mto a revised Memorandum of Understanding o retlect the change in name of both
the Umversity and the Devolopment Foundalion and to memorzlize thal the suppor by
the Foundation provides preat consideration Lo ihe public and serves a public purpose,
that the Board of Regents hus delegated to the University responsibility for assigning
stafi’ to development and fund-raising effors, that the Development Foundation will
provide the Board of Regents with an annual report of its activitics, including its assels,
by first providing such reporl Lo the President of the Universily who, in turm, will provide
it to the Board, that the Board of Regents, by virlue of its ability io approve the Arlicles
of Incorporation of the Devetopment Foundation and s Bylaws, and any revisions
therelo, mamtains sufficient conirod over the Development Foundation so as to assure that
privately raised funds, as well as miy public resources, are used for the University’s
chantable and educalional mission, and that the Board of Regents does herchy approve
the revised Arlicles of Incorporation/Constitution and Bylaws of the Development
Foundation, attached herelo as Exhibits 3 and 44 the revised Asticles of Incorporalion
have been adepted hy the Development Foundation’s Trustees and filed with the Texas
Secretary of State and the Bylaws have boen approved by the Trustees and will be
formally adopted aller the Board of Regents approves them:;

Now, THEREFORYE, THE PARTIES ENTER INTO THIS MEMORANINIM OF

UNDERSTANDING:

I. DEVELOPMENT FOunpaTION’S DUTIES AND ODLIGATIONS

1.07 Support of the University. Dunng the term ol this Memorandum ol

Understanding/ A greement, the Development Foundation wiil support the Umversity and

its shall, specifically:
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(&} Continue (o invest and adminisler funds for the University’'s haljeﬁl;

{b} Continue 1o cenduct development efforls for the benefit of the Universily,
utilizing the expertise ol those emplovees of the Universily who are assizned to work
wiilh the Development Foundation and 1he resources of the Development Foundation for
that purpnse;

(<) Contime to work with other groups which express an interest in assisting
the Umiversity in purstitit of lund-raiging efforts;

{d) Contnue to render the same assistance to the University as it has rendered
in the past and such additional assistance as may, in the fulure, appear mulually Jdesirable,
with chunges that take place (rom time lo time as agreed upon by the University and the
Development Foundation; provided, however, that the Development Foundation’s
primary focus i the [uture will be on developing and maintaining long-term and short-
term condowment momes; and

(&) Conlinue to recognize the University as the sole beneliciary ol its
development policies and its educational supporl.

102 Amual Report to President of University and The Board of Regents. The

Development Foundation wilt submit ann annueal repott to the President of the University
cach year. The President ol the University will then submit the report o the Board of
Regents.

1.03 Responding to_Audit Requests. The Board of Regents and/or the University

may, from time to time, awlit the books and records of the Development Foundation.

1.04 No Salanes or Bencfits {o Umversity Emplovees or to Trustees of the

Development Foundation. In accordance with the System’s Rules and Regulations, any

member of the Board of Regents, any officer and any employee of the System or of any
component of the System who scrves in a management or decision-making position with
the Development Fund or who renders services of my kind whatsoever to the
Developmenl Fund, shall receive no salary or benelit for such serviee unless the recetpt
of such salary or beneld has been approved by the Board of Regents. However,
reimbursement by the Developrent Foundation of actual travel, lodging, and other
expenses incurred by an individual while rendering such service does not require

approval by the Board of Regents.
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1.0% Development Foundation o Submit Bevisions to Articles of

Incorporation/Constituiton and Bylaws to Board of Regents for Approval. The Board of

Trustees of the Development Foundalion may, from time (o Gime, muke revisions o the
Artieles ol Incorporation/Constitution and Bylaws, The Development Foundation will
submit proposed revisions to the Bourd of Regents prior to adoption unless the
Development Foundation’s Board believes it is not possible to do so given the timing (for
exanple, the Development Foundation filed wmended Articlcs of Incorporation changing
its name prior to submitting such proposed revisions to (he Board of Regents, because the
name change of the University became cflective September 1, 2003.) T such revisions
are not able (o be submitted to the Board of Regents for approvat prior to becoming
effective, the Development Foundation will submit them within 30 days of their effective
date and will thereafter make any changes 1o them as dirceted by the Board of Regents

before the Beard of Regents will approve them.

. THE TEXAS STATE UNIVERSITY'S DUTIES AND QBLIGATIONS

201 Suppon. by Universily Staff. The Board of Regents hereby delegates to the
Umversity responsibility for assigning employees of ihe University to aid in the mission
ot the Develepmenl Foundation, including, bt not Timited to fund-raising efforts on
behalf of the University and the Development Foundation; receiving, reccipling,
acknowledging, reporting, and administrating donations; and mvesling tiiose donations.
Ttis contemplated that such employees may include without limitation a Tniversity
Administrator and Development Officers from various academic disciplines, and support
statf for them.  Assumments of dulies with respect lo the Development Foundation shall
comply with the System®s Rules and Regulations and the University is spect [1eally
authorized 1o assign duties as parl of any employee and ofiicer’s regular duties and to
assign fimd-raising duties specifically 1o employees and officers whose duties routincly
nclude the solicitation ol funds on behalf of the University or any component of it and

also empioyees and officer whose duties de not routingly inciude the solicitation of funds.
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2.02 liacilities and Equipimeni Support. The Board of Regents agrees that the

Unrversity will provide o the Development Foundation office space, telephone scrvice,

utilities, and the use of olher equipment and facilities as determined by the University.

HY, FINDINGS OF PURLIC SERVICE

Memorandum of Understanding/A arcement Provides Adcquate Consideration 1o

the T'ubhic, Serves a Public Service, and [t Along with Governing Documents of the

Developroent Foundation Fnables the Board of Regents to Maintain Sufficient Control

Over any Public Resources Provided by the Contract to Ensure the Public Purpose

Theremn s Met, The Development Foundation has been created and cxists 1or (he sole
purposc ol benefiting the University. fts existence not only complements, but enhances,
the abtlity of the Board of Regents o provide funding for the University in carrying out
its educational mission. Thus, this Memorandum of Understanding/Agreement between
the Devetopmeni Foundation (which is governed by a volunteer, non-paid Board of
Trustees and which has no employees of its own) and the University provides adequate
consideralion to the public of the State o Texas and serves a public service by cnhancing
the ability ol the University to solicil, manage, and disburse funds. The public respurces
provided by this Memorandum of Understanding/Agreement are not direct infusions of
manies; nstead, they are the payment by the University of facililies overhead and salaries
of University emplovees who arc assigned to the Development Foundation. The
existence of the Development Foundation carries out pari of the charitable and
cducational mission of the University and enhances the University’s ability to raise,
manage, and dishurse privately-solicited funds [or the Universi ly"s miscion. The Board
of Regents is, as part of this Memorandum of Understanding/ Agreement, upproving the
Development Foundation™s Arlicles of Incorporation/eonstitution and Bylaws and
nraintaining the pu';,ver to approve any changes to them in the future and also te terminate
this Memorandum of Understanding’ Agreement upon 30 days weitten notice. The Board
of Regents through the University maintains complete control over the assi mment of
employees and officers to work with the Development Foundation and the Developnient

Foundation has no employees of its own, anly a volunleer Board of Trustees. All of these
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enable the Board of Regents to maintam sufficient control over any public resources
provided under the Memorandum of Understanding/ Agreement so as to ensure that the
public purpose sel forth herein 1s miet and that the resources of the Developmient

Foundation arc devoted 1o the Universily.

I¥. TERM ¢f MEMORANDUN OF UNDERSTANDING/AGREEMENT ; {FOVERNING AW

4,01 Term. This Memorandum of Understanding/Aprecrnent will commence on
the last dav signed by the Board of Regents of The Texas State University Systemn and the
Board of Trustecs of The Texas Stale Llniversily — San Marcos Developmernd Foundation.
it shall continpue in effiect vntil terminated by either parly upon 30 days” written notice to
the other. Notices shall be sent to each party as indicated below, with a copy to the
President of the Umversity; provided, that a party may change the address for

notitications by informing the other party of that change in writing:

Vice Chancellor & General Counsel {and Include the Name of Person at time of Notice)
Director of Audits & Analysis {and Laclude the Namc of Person at time of MNotice)

The Texas Stale University System

Thamas Fo Rusk Butiding

200 East 10" Street, Suite 600

Austin, TX 78701-2407

Chair, Board of T'ristees (and Inchude the Name of Chair at time of Notice)
Development Dircotor (Name of Person at tinme of Notice)

The Texas Siate Umversity — San Marcos

6{] Universily Drive

San Marcos, T 78000-4085

with copy to:

President {and Include the Name of President at time of Notice)
The Texas State Umversiy — San Marcos

601 Uaversity Dnive

San Marcos, TXH TECHG-4085

4.02 Governing Law. This Memorandum of Understanding/Apreement shall be

govemed by the laws of the State of Texas. Venue for any cause of action regarding this
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Memorandum of Understanding/ Agreement shall be where the principal office ol the
Development Foundation is located,

SIGNED as of the dates shown below.

THE TEXASSTATE] IRETTY SYSTEM

ALISTH

e

BY: FERNANDO -;:.\QMEZ Ng i NNy DA A CHMR BoawyoF
VICE CHANCELLOR & GENERAL TRUSTE
COUNSEL
Dated: Avstin, Texas Dated: San M’HLD , Texas
A2/ /7 2003 /4, ;»;r , 2003

fMW/// ?/xx/

BY: JERRY W, *:?fr J
- DIRECTOR OF AUDITS & ANALYSIS

DATED: AUST N, TEXAS

paca /} 7, 2003
7 r‘f 7

EXAMINED, APPROVED, AND RECOMMENDED:

THE TEXAS STATE IJNIVERSITY — SAN MARCOS

ﬁgfaf/,cuz /)( ffc&aﬂ"

B‘l DrMIsE M, TRALFTH PRESIDENT
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